I m p r o v I n g U S a n d E U I m m I g r a t I o n S y S t E m S THIS PROJECT IS FUNDED BY THE EUROPEAN UNION
I. Introduction
Since 1975, the United States has admitted nearly 3 million refugees.
1 After a sharp decline following the terrorist attacks of September 11, 2001 , US refugee admissions have rebounded to nearly 75,000 per year. The United States also grants political asylum to more than 20,000 persons each year, extends temporary protected status (TPS) to tens of thousands of foreign nationals who would face refugee-like conditions at home, and offers protection to survivors of human trafficking. It has historically used its immigration parole authority to admit large numbers of persons for humanitarian reasons. Between World War II and the creation of the US refugee resettlement program in 1980, Congress passed legislation that led to lawful permanent resident (LPR) status for more than 2 million refugees, asylum seekers, and others in need of protection.
The US system of refugee protection has diverse goals. It must prevent terrorist and criminal infiltration, while enabling those fleeing persecution to reach protection. It must admit vulnerable refugees and promote their successful integration. It must detect fraud, but ensure that bona fide asylum seekers can apply for and, if eligible, secure asylum. It must weigh numerous requests for temporary protection from vulnerable groups and individuals, despite the limited legal categories available to allow such persons to enter and remain. The system must both meet its enforcement responsibilities and its legal imperatives (described below) to protect refugees and similar groups. 
Legal Standards
In 1968, the United States ratified the 1967 United Nations Protocol relating to the Status of Refugees and, by extension, became bound by the 1951 United Nations Protocol relating to the Status of Refugees, and its right of "non-refoulement."
3 Non-refoulement, as set forth in the 1951 Convention, provides that contracting states shall not "expel or return" a refugee to territories "where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion."
4 Although the United States had long admitted refugees, the Refugee Act of 1980 enshrined these obligations into US law and created the formal US refugee resettlement program, which resettles refugees from oversees and provides benefits and assistance to refugees, persons granted political asylum (asylees), certain special immigrant visa recipients, and others.
5
The main difference between refugees and asylum seekers is their location. Refugee determinations take place outside the United States and asylum claims are considered within the country, but the same standard governs both determinations.
6 Under US law, political asylum can be granted at the discretion of the US Attorney General or the Secretary of Homeland Security to migrants who have a "well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion."
The legal definition of "refugee" excludes many categories of persons at risk of persecution and violence, and does not correspond to the more expansive public understanding of this term. Under US law, a refugee must live outside his or her country of nationality or, in special circumstances, within his or her country of origin.
8 In addition, a refugee must be at risk on account of an enumerated ground and cannot have persecuted others. 9 Among other requirements, a political asylum seeker must establish that he or she meets the refugee definition (either based on past persecution or a well-founded fear of future persecution), did not firmly resettle in a third country, could not have avoided persecution by relocating within his or her country, did not persecute others or commit certain crimes, and is not a security risk.
10
In addition, several grounds of inadmissibility apply to refugees and asylees.
11
Withholding of removal, a related form of protection, corresponds to the international right to nonrefoulement. Withholding applicants face a higher standard of proof: they must show it is "more likely than not" that, if returned to a specific country, they would face persecution due to race, religion, nationality, membership in a social group, or political opinion.
12 Unlike political asylum, withholding does not lead to LPR status, provide "derivative" status to family members, or permit return following travel outside the United States. In addition, withholding beneficiaries can be returned to third countries, or to the country from which removal was initially withheld based on changed conditions. On the other hand, a withholding claim cannot be denied in the discretion of an immigration judge, or if the applicant failed to apply within a year of entry or had been "firmly resettled" in a third country prior to entering the United States. Withholding is not available to persons who have persecuted others, committed a "particularly serious crime" or a serious nonpolitical crime before arriving in the United States, or who represent a security risk.
13
Under the UN Convention Against Torture 14 (ratified by the United States in 1994), withholding can also be granted to a person who establishes that it is more likely than not he or she would be tortured in the proposed country of removal.
15 A person eligible for protection under the Torture Convention, but who is otherwise barred from receiving withholding, can nonetheless be granted deferral of removal. This status does not necessarily lead to release from custody and can be terminated (as can withholding of removal) if removal becomes possible.
75,000 refugees, down from 94,000 in 2000. 18 President Barack Obama set admissions ceilings in FY 2010 and FY 2011 of 80,000 refugees. 19 Although the United States administers the world's largest formal resettlement program, it is not one of the world's leading refugee host countries. In 2008, the number of forcibly displaced persons worldwide stood at 42 million: 15.2 million refugees, 26 million internally displaced persons, and 826,000 whose asylum claims had not been adjudicated. 20 By the end of 2008, developing countries hosted 80 percent of the world's refugees, with Pakistan (1.78 million), Syria (1.1 million), and Iran (1 million) hosting the largest number of refugees. 21 More than 82 percent of the "populations of concern" defined by the UN High Commissioner for Refugees (UNHCR) -which include refugees, asylum seekers, internally displaced persons, the stateless, and others -reside in Asia, Africa, Latin America, and the Caribbean. 
A. US Refugee Admission Priorities
Each year, the president, in consultation with Congress, sets an overall refugee admissions ceiling and allocates admission numbers by region and unallocated reserve. In FY 2011, the United States established three priority levels for admission. Priority one (P-1) refugees are referred by UNHCR, a US embassy, or a designated nongovernmental organization (NGO). 23 They can come from any country, and often are in imminent danger or have other compelling claims. Priority two (P-2) consists of persons in groups (including religious minorities, political dissidents, and employees of the US government and contractors in Iraq) identified as being of "special humanitarian concern" by the DOS Bureau of Population, Refugees and Migration (PRM), in consultation with UNHCR, Department of Homeland Security (DHS)/US Citizenship and Immigration Services (USCIS), and NGOs.
24
Priority three (P-3) includes family members of refugees resettled from designated nations (for instance, 95 percent of the P-3 admissions between 2003 and 2008 came from Africa). 25 In early 2008, PRM suspended P-3 family reunification processing from select countries (Kenya, Ethiopia, and revealed high rates of program fraud. 26 The P-3 program will start again in the near future, although applicants will reportedly be required to submit DNA evidence of family relationships at their own expense and will be reimbursed only if a relationship is confirmed and the refugee interview is successful.
B. Program Administration and Security Screening
The US Refugee Admissions Program (USRAP) involves multiple arms of the federal government, states, localities, and NGOs. PRM contracts with overseas processing entities (OPEs) to screen persons referred to the program, and to prepare their cases for consideration by USCIS. OPEs collect biographic information that includes name, aliases, date of birth, family tree, the date and place from where the refugee departed, education, and the basis of the persecution claim. This information supports USCIS's subsequent review of the refugee claim. OPEs also collect information to assist resettlement agencies in placement decisions, including information on medical conditions, languages spoken, and job history. OPEs enter this data into DOS's Worldwide Refugee Admissions Processing System (WRAPS).
USCIS reviews applications, coordinates background checks (which FBI, the Central Intelligence Agency [CIA] , and DOS conduct), interviews applicants, and determines admissibility, eligibility for the program, and whether the applicant meets the refugee definition. DOS runs refugee names, aliases, places of birth, nationalities, and other data through its Consular Lookout and Support System (CLASS) name-check system. In addition, certain refugees receive Security Advisory Opinion (SAO) reviews based on classified criteria (including nationality, gender, and age) that, according to DOS officials, has not changed since shortly after 9/11. SAO screening also covers persons in unclassified categories that have been established by DOS's Bureau of Consular Affairs based on US foreign policy interests and security concerns.
SAO delays have been an issue of particular concern to stakeholders in the refugee resettlement process. The SAO review consists of running the applicant's name and other data through multiple intelligence and law enforcement databases. While most cases clear within 45 to 60 days, it can take months to receive responses from the relevant agencies in particular cases. More significant delays result when the name of an intending refugee resembles or is identical to the name of a person in a government database. When a "hit" occurs, DOS or another federal agency must determine that the intending refugee is not the person in the database. This labor-intensive process can take anywhere from six months to more than one year. As a result, many intending refugees and their families languish in dangerous situations for extended periods.
27
In 2009, the US Government Accountability Office (GAO) reported that 53 percent of Iraqi refugees approved for resettlement who had not left for the United States were awaiting SAO clearance.
28
The SAO review severely affects persons with common names who are from countries (such as Somalia) that have a poor system of birth records. In addition, a "hit" in one case can delay the admission of family members and others who are linked or cross-referenced to the applicant. The SAO Review Board, an interagency coordinating committee run by DHS, has been considering whether other checks might be less burdensome and equally effective as SAO checks. Iraqi refugees do not have to receive SAO clearance prior to the USCIS refugee interview; all others subject to SAO procedures must be pre-cleared.
29
In the past, refugee interviews were conducted by USCIS staff detailed from other programs and from the agency's overseas district offices. The International Organization of Migration (IOM) arranges and PRM supports refugee travel to the United States through a loan program. PRM also funds nonprofit refugee resettlement agencies to provide "reception and placement" services for refugees in their first 30 to 90 days in the United States.
32
ORR coordinates the provision of benefits and services to refugees in the United States. 33 As discussed below, it partners with states, national voluntary agencies (VOLAGs), and local community and faithbased groups to provide services as diverse as job preparation, training, and placement; English language instruction; assistance in employment recertification; and day care.
34

C. Program Challenges
The US refugee program has brought immeasurable benefits to refugees, their families, and receiving communities. Part of the program's genius has been its ability to build wide-ranging support from refugees, their sponsors, participating agencies, political supporters, and volunteers. In addition, US and international officials view the program as an effective foreign policy tool which -when coupled with public works and humanitarian assistance projects for host communities -can leverage more generous treatment of refugees abroad. 35 As detailed below, however, the program faces significant challenges. This trend has also highlighted the different ways that PRM and ORR view the program. PRM concentrates on "resettling the most vulnerable and on bringing in diverse groups of refugees." 41 In contrast, ORR seeks to promote the "self-sufficiency and integration" of refugees and other eligible persons, primarily through employment, within the shortest possible period of time.
Growing Diversity of the US Refugee Population
42 Yet the most vulnerable refugees often face the greatest difficulties in integrating into host communities, particularly in the current economic climate. In addition, refugees from nations without large expatriate communities in the United States place a particular onus on resettlement agencies to develop creative and supportive placement options.
2.
Refugee Self-Sufficiency and Integration ORR administers three refugee assistance programs and its voluntary "Matching Grant" program. It developed its program models over time in response to local conditions and state preferences. Each program seeks to promote employment and supports additional services, including cultural orientation, health care, civic engagement, and diverse social services. The US refugee resettlement program admits qualifying refugees for humanitarian reasons: employability is not a determining factor. However, early self-sufficiency through employment represents a core program goal. ORR does not track indicia of "longterm economic stability and prosperity."
43
The diversity of recent refugee populations has led to criticism of what has been somewhat inaccurately characterized as a "one-size-fits-all approach" to refugee services and benefits. 44 By this critique, Bhutanese or Somali Bantu refugees need more and different services than Iraqi professionals who may not want to take entry-level jobs and who hope to resume their former professions. Some local resettlement agencies have, in fact, effectively combined resources and provide more comprehensive services. However, most agencies rely on a case management model based on early employment, rather than a social work model that assesses individual refugees and pursues tailored plans to promote their long-term integration. In short, the refugee program -with some variances -provides the same basic services and measures success in much the same way for all refugees, even for refugees who will never be self-sufficient. 45 Most refugees receive ORR-funded refugee cash assistance (RCA) and medical assistance (RMA) for up to eight months after arrival. To qualify, a refugee must meet the income and resource eligibility requirements for federally funded cash or medical assistance programs, but not be eligible for federal assistance programs such as Temporary Assistance for Needy Families (TANF) or Medicaid. ORR-funded employment services (refugee social services, and targeted and discretionary grants) are provided to refugees receiving TANF, RCA, and those not receiving any federal cash assistance through their states.
47
Wyoming is the only state that does not offer an ORR-funded assistance program.
The Government Performance and Results Act of 1993, updated by the Government Performance and
Results Act Modernization Act of 2010, requires federal agencies to produce annual performance plans and reports tied to their goals and objectives. 48 ORR uses several metrics to track the success and outcomes of its employment programs for refugees in the United States up to 60 months (see Table 1 ):
refugees who "entered employment" (either full-or part-time work) within the fiscal year;
percentage of its total caseload (not limited to refugee arrivals during the year, but covering all those receiving refugee employment services) that entered employment during the fiscal year; refugee cash assistance terminations (those who lose eligibility due to sufficient income) and termination rates (percentage of total federal cash assistance terminations of TANF and RCA recipients who entered employment); refugee cash assistance reductions (typically due to part-time employment) and reduction rates; average hourly wage for full-time employment; refugees employed within the year who were still employed 90 days (after placement in employment), and 90-day retention rate; and, health benefits for full-time workers employed within the first six months of employment (whether or not the refugee chooses to accept health coverage) and the health-benefit rate for refugees employed full-time. This data covers persons receiving ORR-funded employment services administered through the states, not those in the Matching Grant program (discussed below), which is administered by resettlement agencies. ORR's Matching Grant program seeks to help refugees achieve self-sufficiency within 120 to 180 days without accessing public cash assistance. The program depends on cash and in-kind contributions of $1,100 (or more) per refugee from the receiving community, which ORR matches up to $2,200. Local resettlement agencies draw on community and, in some cases, national resources to meet ORR matching requirements. In FY 2009, 31 percent of resettled refugees participated in this program.
50
The program measures economic self-sufficiency by comparing refugee incomes with actual living expenses. It also tracks the percentage of "employable" refugees who attain employment after 120 days, and those (employable and others) who are self-sufficient (defined as not dependent on any cash assistance due to employment earnings) after 120 and 180 days. 51 Between FY 2007 and FY 2009 , the percentage of employable program participants who entered employment after 120 days fell from 64 percent to 47 percent and the percentage of refugees not dependent on cash assistance due to earnings 50 Ibid., 7; International Rescue Committee (IRC) from employment after 120 days fell from 69 percent to 52 percent.
52
The recession diminished immigrant employment prospects overall, particularly for the less skilled and less formally educated, the young, and recent labor market entrants. 53 However, even well-credentialed refugees have experienced high rates of unemployment.
54 Refugees have a mean 16.8 years of education and 37 percent have higher degrees, but they suffer the greatest "occupational downgrading" of any immigrant group.
55
In early 2010, the Obama administration doubled the PRM reception and placement grant to $1,800 per refugee, which must be used during the first 90 days of a refugee's arrival in the United States. Actual rates of ORR-funded refugee cash and medical assistance vary by state, but they average below $600 per month for a family of four and, in some states, can be half that amount.
56 By way of context, the median weekly earnings of individual full-time workers in 2009 were $739, 57 and the 2010 federal poverty level for a family of four is the equivalent to $424 per week. 
3.
Program Coordination USRAP has been beset by poor coordination and operational anomalies. Overseas screening and adjudication agencies do not share sufficient information with domestic resettlement entities. OPEs provide refugee arrival projections to PRM on a quarterly basis, but ORR reportedly does not receive this information. 59 Nor is information collected by UNHCR, IOM, and USCIS abroad on individual refugees consistently recorded or reliably shared with resettlement agencies.
60 Although the need for medical care should be a central consideration in placement, resettlement agencies must often make placement decisions before they receive refugee medical records.
61 In addition, the USCIS overseas refugee interview and pre-travel refugee medical examinations seek to determine the admissibility of refugees, not their health or other resettlement needs.
62
Resettlement agencies (many affiliated with VOLAGs) meet with state and local officials on a quarterly basis regarding the opportunities and services available to refugees in local communities and the ability of these communities to accommodate new arrivals. They also consult with the state refugee coordinator on placement plans for each local site. PRM provides ORR and states with proposed VOLAG placement plans. If a state opposes the plan, PRM will not approve it. USRAP operates as a federal program, but depends on local partners and support for its success. It must achieve its overall humanitarian goals while taking into account local capacity and political considerations. In fact, localities have increasingly raised concerns over the number of refugees resettled in their communities. 64 In addition, federal funding to states for refugee social services and targeted assistance grants turns on past resettlement levels, not on projected admission levels, and resettlement funds typically do not follow refugees who migrate to different locations.
65 These practices strain the integration capacity of localities that are experiencing large increases in refugee arrivals or significant secondary migration.
The program's internal communication and capacity problems undermine its core self-sufficiency and integration goals. They also create inefficiencies and redundancies, and risk diminishing program support by important stakeholders.
Immigration-Related Security Measures
Following the 9/11 attacks, DHS initiated a comprehensive review of the refugee program in response to legitimate concerns over terrorist exploitation of the refugee and asylum programs. 69 Under current law, an individual is inadmissible if he or she committed "an act that the actor knows, or reasonably should know, affords material support" to a terrorist organization or terrorist activity.
70 The Immigration and Nationality Act (INA) defines a terrorist activity as one "which is unlawful under the laws of the place where it is committed" or that would be unlawful under federal or state law … which involves violent acts, including the use of a "firearm or other weapon or dangerous device … with the intent to endanger … one or more individuals or to cause substantial damage to property."
71 Human Rights First has criticized DHS and the Department of Justice (DOJ) for interpreting this language to cover "virtually any use of armed force by a nonstate actor, directed at anyone or anything, for any purpose other than personal enrichment."
72
The term "terrorist organization" includes "Tier III" groups that have not been formally designated as such by DOS or DHS.
73 Tier III groups consist of "two or more individuals, whether organized or not" who engage in "terrorist activity."
74 This category has been extended to groups that opposed Saddam Hussein's regime, the Soviet invasion of Afghanistan in the 1980s, the genocidal regime in Sudan, the military junta in Burma, Robert Mugabe's kleptocracy in Zimbabwe, and other repressive regimes.
75
The last two administrations have attempted to mitigate the reach of this provision.
76 In 2008, an interagency working group consisting of DHS, DOS, and DOJ was impaneled to consider waivers in cases involving Tier III groups.
77 According to officials, the working group is reviewing (delayed) cases involving more than 300 groups.
INA also defines "material support" expansively, to include providing "a safe house, transportation, communications, funds, transfer of funds or other material financial benefit, false documentation or identification, weapons (including chemical, biological, or radiological weapons), explosives, or each other and with the US Attorney General, to waive the "material support" grounds of inadmissibility to Tier III terrorist organizations, provided that the organization had not engaged in terrorist activity against the United States or another democratic country and had not "purposefully engaged in a pattern or practice of terrorist activity … directed at civilians."
The act also provided that several groups that had been administratively exempted in 2007 were not "terrorist organizations" at all.
training." 78 The material support bar applies to both refugees seeking admission and asylum seekers. As currently applied, the law does not turn on intent, level of support, or the type of regime opposed. As a result, it has been used to deny political asylum to victims of terrorist extortion in Nepal, and to women raped and enslaved by militias in Liberia. 79 As it stands, the terrorism-related grounds of inadmissibility have led to the exclusion of thousands of refugees, and delays and denials in the cases of hundreds of asylum seekers (and asylees) who opposed repressive governments or who supported terrorist groups under duress. It has also brought to a standstill refugee and asylee petitions for family members. By the end of May 2010, USCIS reported that 7,258 cases were on hold on these grounds, including 5,411 adjustment of status applications. 80 
Adjustment to LPR Status
Refugees must file to adjust to LPR status "at the end of" the one-year period following their admission.
81
In practice, this rule has been interpreted to require refugees to begin to file for adjustment a year following their admission. The relevant regulation stipulates that refugees must file a year "after" entry.
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However, in some cases, refugees with criminal convictions who have not adjusted status within one year of their admission have been arrested and detained for this reason. 83 Exacerbating matters, resettlement agencies report that a large number of refugees have not applied to adjust status due to concerns related to the expansive interpretation of the terrorism-related grounds of inadmissibility (discussed previously).
This begs the question of how soon after the one-year period refugees must seek LPR status. 84 In May 2010, an internal US Immigration and Customs Enforcement (ICE) memorandum clarified that refugees can be placed in removal proceedings only if there is prima facie evidence that they are removable for a reason other than failure to adjust to LPR status.
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III. The US Asylum Program
Migrants must reach US territory or already be present to request political asylum. Yet interdiction programs and post-9/11 immigration-related security measures have made it steadily more difficult to gain access to the United States. In addition, persons without proper documents who arrive at a US port of entry or who enter without inspection are subject to expedited removal. Combined, these measures have deterred and excluded would-be asylum seekers from seeking protection in the United States. In addition, policy changes over the past decade have tightened asylum eligibility criteria. 
INA section 212(a)(3)(B)(iv)(VI
A. Affirmative and Defensive Asylum Claims
Political asylum cases are considered in two fora. Asylum seekers who are not in removal (deportation) proceedings can come forward "affirmatively" and have their applications considered in a nonadversarial interview with a USCIS asylum officer. If denied, they are typically placed in removal proceeding.
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Applicants in removal proceedings can seek political asylum "defensively" in adversarial, trial-like hearings before an immigration judge within DOJ's Executive Office for Immigration Review (EOIR).
87
Delays in the adjudication of asylum cases -which now run to three years in some immigration courtsunsettle bona fide asylum seekers and often present a significant risk to their family members who remain abroad. 88 However, asylum grant rates in immigration court have risen since the mid-1990s, and have fluctuated between 45 percent and 51 percent over the last five years (see Figure 2) . Withholding of removal claims, which are considered after an individual has been denied asylum, have been granted at lower rates, between 13 percent and 16 percent from FY 2006-10. 90 As stated, withholding and deferral of removal can also be granted on the basis of likelihood of torture. In FY 2010, 
B. Decreased Filings and Grants
In each of the last five years, the United States has considered more political asylum claims than any other industrialized nation. 92 USCIS does not consistently report on affirmative asylum filings. However, asylum claims received in the immigration court system fell by more than one-half between FY 2002 (74,634) and FY 2010 (32,961) . 93 This decline is not unique to the United States: applications to the 27 European Union Member States more than halved between FY 2002-06, before rising again modestly.
94
Not surprisingly, US asylum grants -both affirmative and defensive -have also fallen since 2001 (see Figure 3) 
C. Barriers to Reaching US Territory to Seek Asylum
Post-9/11 Security Measures
Asylum seekers must rely on the same channels of legal and illegal entry as other migrants. Yet post-9/11 immigration-related security measures and a more general push to crack down on illegal immigration have made it more difficult for legitimate asylum seekers to reach US territory. More intensive border enforcement may account for the fact, for example, that 35 percent of all affirmative asylum applicants since April 1998 illegally crossed the border, compared to 59 percent in the preceding 2½ years. The deterrent effect of recent security measures on persons who would otherwise seek protection in the United States is difficult to assess. However, dramatic declines in asylum filings since the 9/11 terrorist attacks may, in part, be attributable to these measures. Persons fleeing persecution often cannot secure government documents and many have traditionally used false or stolen documents to travel. Others have obtained temporary visas from the United States with no intention of returning home. Post-9/11 immigration-related security measures have made it more difficult to access these "illegal" pathways, and new vehicles to reach the United States legally have not arisen in their stead.
Expedited Removal
Under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), 99 asylum seekers who reach a US border without proper documents face expedited removal and mandatory detention.
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This process can operate as a disincentive to pursuing an asylum claim.
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Under the expedited removal process, migrants must express a fear of persecution or request political asylum to an immigration officer, or they face immediate removal. If they pass this initial screening, they receive interview by a USCIS asylum officer to determine whether they have a "credible fear" of persecution.
102 If so, they are placed in removal proceedings and can seek asylum before an immigration judge. The US Commission on International Religious Freedom, one of the few groups afforded access to the initial inspection phase of this process, found that in one of every six cases in which migrants http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1684231. 98 Susan Ginsburg, Securing Human Mobility in the Age of Risk: New Challenges for Travel, Migration, and Borders (Washington, DC: MPI, 2010 ): 129, 194-95, 205, 221, 246, 285, and 342. 99 The Illegal Immigrant Reform and Immigrant Responsibility Act (IIRIRA) of 1996 , Public Law No. 104-208, 110 Stat. 3009-546 (Sept. 30, 1996 . US Statutes at Large 110 (1996) expressed a fear of return they did not receive "credible fear" interviews and were summarily removed in contravention of the law.
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The expedited removal process has been significantly expanded in recent years. When first implemented by the US Immigration and Naturalization Service (INS), it covered noncitizens arriving at ports of entry. Subsequently, it has been extended to noncitizens entering by sea, arrested within 100 miles of a US border, and arrested along the entire US border, including coastal borders. 104 More than 100,000 migrants have been removed through this procedure in each of the past four years, with nearly 1 million removed since the program's inception in 1997 (see Table 2 ). Finally, in addition to the expansion of expedited removal, the US Coast Guard interdicts migrants attempting to reach the United States by sea. This practice (which is discussed in detail in Appendix A) primarily affects Haitian migrants seeking to enter the country. 
US Commission on International Religious Freedom, Report on Asylum Seekers in Expedited Removal
D. Barriers to Establishing Asylum Eligibility
One-Year Asylum Filing Deadline
IIRIRA added the requirement that asylum seekers file their claims within one year of entry. 105 The INA provides exceptions to this restriction based on "changed circumstances" giving rise to an asylum claim, and delays in filing caused by "extraordinary circumstances."
106 A team of legal scholars recently completed an exhaustive study on the effect of the one-year filing requirement in affirmative asylum cases, which found that more than 30 percent failed to file within that allotted time. 107 The study, by scholars from Georgetown University Law Center and Temple University's Beasley School of Law, analyzed a DHS database of all asylum cases filed between October 1, 1996, and June 8, 2009. A particular focus was on the 11-year period beginning on April, 16, 1998, when the one-year filing requirement went into effect.
Of the 303,601 asylum cases filed during the 11-year period, 92,622 -or 31 percent -failed to meet the one-year filing deadline. 108 These figures did not account for persons who were dissuaded from applying because they had missed the deadline and, thus, understated the impact of this provision. Of the cases filed after one year, USCIS rejected 54,141 (18 percent of all cases filed) because the applicant: (1) could not prove that he or she had filed within one year; (2) did not qualify for an exception; or (3) was eligible for an exception but failed to file "within a reasonable period of time in light of the exception." 109 Similarly, a recently released report by Human Rights First found that applicants failed to file within one year in more than 100,000 affirmative asylum cases (27 percent of the total) between 1998 and 2009 and that asylum officers rejected 53,400 of these cases, referring most of them to removal proceedings. 110 The legal study suggests that post-9/11 security concerns influenced the application of asylum standards. In fact, DHS asylum officers informed the authors that they had been advised to apply the one-year filing deadline more stringently in FY 2002. 111 The authors found that:
Rejections based on the one-year filing deadline increased in FY 2001 and have remained above FY 1998 to 2000 levels since that time.
The overall grant rate in affirmative asylum cases fell beginning in FY 2001 and has since remained lower than FY 1999 and 2000 rates.
Rejection rates of cases that had not been filed within one year jumped dramatically in FY 2001
and have remained higher than the 1999 to 2000 levels in the interim. 112 The study concluded that asylum seekers who failed to file within one year, but who qualified for an exception, ultimately received asylum at the same rate (49 percent) -and, thus, were as substantively deserving of asylum -as applicants who met the filing requirement. 113 It estimated that 15,792 asylum claims, impacting 21,635 individuals (including dependents), would have been granted during the 11-year period if the deadline had not been in place. 114 The immigration court system (where asylum claims in these cases must be made) does not report denials based on this ground.
115 Thus, similar data on defensive claims are not available. However, the GAO has determined that meeting the one-year filing requirement increases the likelihood of prevailing in an asylum case in immigration court by 40 percent (if the case is first considered affirmatively) or 30 percent in purely defensive claims.
116 In addition, a study of administratively appealed asylum cases in January of 2005, 2006, 2007, and 2008 found that one in five had missed the one-year filing deadline.
117
Advocates have recently linked problems in meeting the filing deadline with immigration case backloads.
118 A typical case involves an asylum seeker in the expedited removal process. After an asylum officer determines that the applicant has a "credible fear" of persecution, the case is referred to removal proceedings. In some cases, however, the master calendar hearing (at which the applicant can first "file" for or formally request asylum) is not scheduled until one year after the applicant's entry or admission. In such cases, asylum seekers -through no fault of their own -cannot meet the one-year filing requirement.
According to USCIS, 71 percent of affirmative Mexican asylum applicants between FY 1998 and FY 2010 did not file for asylum within one year. A full 65 percent of all Mexican asylum applicants have been referred to removal proceedings or denied at the affirmative stage for this reason. Denial rates have remained high despite the manifestly "changed circumstances" in Mexico since drug-related violence began to escalate in 2006 (see Box 1).
IIRIRA also codified regulatory restrictions that require asylum seekers to wait for 150 days to apply for work authorization, and that allow USCIS an additional 30 days to act on the application. 119 The inability of asylum seekers to support themselves makes it more difficult for them to secure legal representation, and may lead some to abandon their claims.
Legal Representation
Most US removal proceedings suffer from a fundamental deficiency: immigrants cannot effectively represent themselves in these complex proceedings, but most cannot afford legal counsel. The rates of legal representation in removal proceedings ranged from 35 percent to 43 percent between FY 2006-10. 120 Detained immigrants secure legal representation at far lower rates, only 15 percent in recent years.
121
A comprehensive report on the US immigration court system published in 2007 concluded that "whether an asylum seeker is represented in court is the single most important factor affecting the outcome of her case."
122 Other studies have shown that represented asylum seekers prevail in their cases at rates four to 
Box 1. Mexican Asylum Seekers
The upsurge in drug-related violence in Mexico since late 2006 has intensified interest in Mexican political asylum claims. While some Mexican asylum seekers do not meet the narrow standard for political asylum, many others belong to social groups -such as journalists who report on cartel and military abuses, police officers who denounce criminal collusion by fellow officers, business people who have been kidnapped and extorted, and certain groups of migrants -that have suffered persecution at the hands of organizations that the government has proven unable to control.
123 Yet very few Mexican asylum claims have been approved in recent years (see Figure 4) . In addition, defensive claims have been approved at low rates. Between FY 2007-10, US immigration courts received 13,173 Mexican asylum cases, granting asylum in 236 of them and denying it in 1,410. 124 The fact that large numbers of Mexican asylum claims were abandoned (1,452) and withdrawn (7, 176) during the same period may be attributable in part to low approval rates and the detention of applicants. six times higher than those without representation.
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Moreover, asylum seekers in detention obtain relief at lower rates, and abandon their claims at higher rates, than nondetained immigrants. 127 A recent survey by the National Immigrant Justice Center (NIJC) found that that more than 25 percent of detainees were housed in facilities served by one nonprofit attorney or less per 500 detainees; 10 percent did not have access to any nonprofit attorneys; and 78 percent were detained in facilities that prohibited lawyers from scheduling private calls with their clients.
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Noncitizens in removal proceedings enjoy a right to representation, but "at no expense to the Government." 129 The US Court of Appeals for the Fifth Circuit has recognized that due process might necessitate government-funded counsel in the right set of circumstances. 130 The American Bar Association (ABA) has called for appointed counsel for unaccompanied minors, and mentally ill and disabled persons.
131 A pending class action lawsuit in the Central District of California argues that the government must provide counsel to indigent, mentally disabled detainees facing removal. 132 A federal judge in that case ordered the government to appoint a "qualified representative" to represent two men who suffer from severe mental illness. However, courts have been reluctant to find a right to governmentfunded counsel in particular cases.
3.
Establishing the Persecutor's Motivation, Corroborating Claims, and Addressing Membership in a Particular Social Group
As a result of the REAL ID Act of 2005, asylum applicants must establish that race, religion, nationality, social group membership, or political opinion "was and will be at least one central reason" for their persecution. 133 In addition, immigration judges can now require asylum seekers to produce corroborating evidence of "otherwise credible testimony," unless the applicant can show she or he does not have or cannot reasonably obtain such evidence.
134 Survivors of persecution cannot always establish the persecutor's motive, corroborate threats, or even prove past persecution: persecutors often succeed in hiding what they do and why they do it. In such cases, a heightened burden of proof makes it far more difficult to sustain an asylum claim.
In 2008, the Board of Immigration Appeals (BIA) tightened the definition for "membership in a particular social group." BIA had previously defined a "social group" as one whose members "share a common, immutable characteristic" that they "either cannot change, or should not be required to change because it is fundamental to their individual identities or consciences." 135 In 2007, BIA attempted to add greater specificity to this definition by requiring, inter alia, that the "shared" characteristics defining a social group have a sufficient degree of "social visibility." 136 Often, however, members of persecuted groups seek to avoid persecution by maintaining a low profile. 137 A social visibility requirement presents a significant barrier to prevailing in such cases.
The Safe Third-Country Agreement
The US-Canada Safe Third Country Asylum Agreement requires asylum seekers who arrive at a land port of entry to seek protection in the first country (of the two) that they reach. 138 Thus, an asylum seeker from Colombia who stops in Atlanta on his or her way to Toronto can be returned by Canadian officials to the United States. The agreement affects larger numbers of asylum seekers bound for Canada than for the United States, because travel routes more commonly pass through the United States to Canada, than vice versa.
139
The agreement establishes exceptions for: (1) applicants with at least one family member in the receiving country who has been accepted as a refugee or has lawful status (other than as a visitor), or has a pending refugee claim and is over 18 years of age; (2) unaccompanied minors; and (3) persons who arrived in the receiving country with a validly issued visa or other valid admission document (other than a transit visa), or who did not have a visa because none was required to enter. 140 In addition, either nation may adjudicate a refugee claim if it determines that the public interest requires it, and an asylum seeker cannot be removed to a third country until his or her claim has been considered by one of the two nations.
Early monitoring reports on the impact of the agreement suggested increased levels of illegal migration to Canada by both asylum seekers and their "anchor relatives" who entered before them.
141 Since the agreement does not apply to persons who enter the country illegally, it may have created an incentive for illegal migration. Other groups have expressed concern over US asylum policies and practices, and over migrants who would formerly have opted to seek asylum under more generous Canadian standards, including those with gender-based claims. 
Disparities in Approval Rates among Immigration Judges
The immigration judge assigned to an asylum case can be decisive to its outcome. In 2008, GAO released an analysis of the asylum decisions of 196 immigration judges between October 1, 2004 and April 30, 2007 . During this period, the judges adjudicated more than three-fourths of all US asylum court cases that had first been considered affirmatively and 90 percent of all purely defensive claims. GAO found pronounced disparities in approval rates even within the same immigration courts. Grant rates, for example, ranged from between 19 percent to 61 percent in Arlington (VA), between 8 percent and 55 percent in Boston, between 2 percent and 72 percent in Miami, and between 3 percent and 93 percent in New York City. 143 Disparities remained high, even controlling for variables such as nationality, legal representation, filing within a year of entry, and detention.
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While disparities have diminished in recent years, they still remain pronounced. In New York courts, which handle roughly one-fourth of US political asylum cases, for example, the difference in asylum denial tribes that practice it do not look different from anyone else. A homosexual in a homophobic society will pass as heterosexual. If you are a member of a group that has been targeted for assassination or torture or some other mode of persecution, you will take pains to avoid being socially visible …") 138 The Attorney General can extend TPS to residents of a foreign state in which there is an armed conflict, a natural disaster, or other extraordinary and temporary conditions that prevent them from returning.
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As the name indicates, TPS provides temporary legal status and work authorization for fixed periods -running from six to18 months -with the possibility of extensions beyond the initial period if the conditions that led to the designation persist. 148 Congress cannot extend LPR status to TPS beneficiaries without a supermajority vote of the Senate. 149 The executive branch can also exercise its discretion not to place persons in removal proceedings or to remove them if they would face violence, persecution, or extreme privation if returned to their home countries. In 2000, for example, INS issued a memorandum directing officers "to exercise discretion in a judicious manner at all stages of the enforcement process." 150 The memorandum recognized that INS officers did not have the resources to investigate or prosecute all immigration violations and needed to determine the most effective way to enforce the law. It directed officers to assess the relative interests at stake in a particular case and stipulated that they could "decline to prosecute a legally sufficient immigration case if the federal immigration enforcement interest that would be served by prosecution is Deferred action, like DED, involves an executive decision "to give some cases lower priority."
154 It reflects a decision not to place a noncitizen in removal proceedings or to try to remove them in the short term. It can also entail employment authorization. 155 Deferred action can be provided to noncitizens who are too young, too old, or have serious disabilities; who have close family ties in the United States; who have committed minor infractions that prevent permanent residency; or who cannot be removed. It can also be granted based on the need by a law enforcement agency for the person to remain.
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The Victims of Trafficking and Violence Protection Act of 2000 created the "T" nonimmigrant visa for survivors of severe forms of human trafficking who assist law enforcement in investigating and prosecuting human traffickers. 157 The law set a ceiling of 5,000 visas per year for principal beneficiaries, not counting visas granted derivatively to spouses, sons, daughters, or parents. This ceiling has never been reached: fewer than 1,200 T visas were issued to victims of trafficking and an additional 925 to their family members between FY 2005-09.
sole legal vehicle for admitting persons in refugee-like and other compelling situations who do not meet the narrow refugee definition.
Under the law, parole can be granted by DHS "on a case-by-case basis for urgent humanitarian reasons or significant public benefit." 161 However, an individual refugee cannot be paroled unless there are "compelling reasons in the public interest" to admit him or her as a parolee, rather than as a refugee. 162 Less commonly, "parole in place" can be granted to persons residing in the United States who do not have legal status. The principal grounds for humanitarian parole requests are medical treatment, family reunification, and "emergent" reasons such as visiting a dying family member or attending a funeral. 163 The USCIS Humanitarian Assistance Branch granted parole in 2,133 (or 24 percent) of the cases it considered between 2002-07. 164 Prior to the Refugee Act of 1980, the United States used the parole authority to admit large groups of refugees, including 640,000 Cubans following the communist revolution, 360,000 Indochinese following the fall of Saigon, 32,000 Hungarians following the Soviet invasion in 1956, and 30,000 Soviet Jews and other religious minorities. 165 In 1991 and 1992, the United States paroled roughly 11,000 Haitian boat people from Guantánamo Naval Base in Cuba, allowing them to seek political asylum. In the aftermath of the devastating earthquake that struck Haiti on January 12, 2010, DHS agreed to parole children legally confirmed to be orphans and eligible for intercompany adoption, and those eligible for adoption who an American intended to adopt.
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V. Population-Specific Legislation to Provide LPR Status to Asylum Seekers and Refugee-Like Populations
In addition to the protection vehicles and procedures discussed, Congress has regularly passed legislation to allow discrete groups of refugees, asylum seekers, and similar populations to adjust to LPR status. This practice was commonplace prior to the US refugee resettlement program's establishment in 1980. Between 1946 and 2009, more than 2 million persons adjusted status on the basis of pre-1980 legislation of this kind (see Table 3 ). Most of these programs have now come to an end, although significant numbers of Cubans still arrive under the Cuban Adjustment Act of 1966 (CAA). In the 1990s, Congress extended LPR status to several refugee, asylee, and refugee-like groups. In 1990, for example, it allowed certain nationals to adjust to LPR status from the former Soviet Union, Vietnam, Laos, and Cambodia who were paroled into the country after being denied refugee status in the late 1980s and early 1990s. 168 In 1992, Congress passed legislation to legalize People's Republic of China (PRC) nationals who had received DED following the repression at Tiananmen Square. 169 More than 53,000 persons secured LPR status through this law.
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As US policy toward Cuba demonstrates, the United States has proven very resourceful in using its laws to protect nationals fleeing repressive regimes that it opposes. The CAA allows Cubans -and their accompanying spouses and children -who have been admitted or paroled, and have been physically present in the United States for at least one year, to adjust to LPR status. Although not treated as refugees, the CAA reflected a presumption that Cubans fleeing the Castro regime were de facto refugees.
170 Between 1962 and 1979 However, DHS/CBP officers who encounter Cuban migrants without proper documents at a port of entry or at the border generally parole them into the United States, which allows them to adjust status under the CAA in a year.
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Two other population-specific programs from this era continue to benefit small numbers of persons: the Nicaraguan and Central American Relief Act (NACARA) of 1997 and HRIFA, which was enacted in 1998 (see Figure 5 ). NACARA covers El Salvadoran, Guatemalan, and Soviet bloc asylum seekers, as well as certain Nicaraguan and Cuban nationals. HRIFA applies to Haitian asylum seekers who were paroled into the United States in 1991 and 1992, and to unaccompanied minors. 
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VI. Conclusion
The US refugee protection system needs high-level policy attention. The US Refugee Admissions Program's goals need to be sharpened and better aligned, and its programs better coordinated and evaluated. The Obama administration and Congress should explore new legal and policy options for ensuring that interdiction, expedited removal, and immigration-related security programs do not prevent bona fide asylum seekers from reaching territorial protection. They should also ensure that procedural barriers do not operate as a disincentive to seeking asylum or lead to denials in meritorious cases.
Finally, they should explore alternative means of providing temporary protection to those who do not meet the narrow refugee definition. The United States needs to revisit its commitment to the well-being of refugees and others in need of protection, as well as to the communities that receive them.
